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I.S.B. #5867
JENNY C. SWINFORD
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I.S.B. #9263
P.O. Box 2816
Boise, ID 83701
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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
BRIAN DANILO FLOREANI,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43223
ADA COUNTY NO. CR 2013-16294
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
For stealing a bicycle, the district court sentenced twenty-five-year-old Brian
Danilo Floreani to ten years, with three years fixed, and retained jurisdiction. At the rider
review hearing, the district court relinquished jurisdiction, but reduced Mr. Floreani’s
sentence to six years, with two and one-half years fixed. Mr. Floreani now appeals to
this Court, contending that the district court abused its discretion by relinquishing
jurisdiction or, in the alternative, by failing to further reduce his sentence.
Statement of the Facts & Course of Proceedings
The State charged Mr. Floreani with grand theft, a felony, for stealing a bicycle.
(R., pp.26–27.) This bicycle was part of a “Bike Bait” program through Boise State
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University (“BSU”) and the Boise Police Department. (Presentence Investigation Report
(PSI),1 p.3.) In this program, police put a GPS tracker on a bicycle on loan from a
retailer, George’s Cycles. (PSI, pp.3, 58.) The bicycle is then locked on the BSU
campus. (PSI, pp.3, 58, 66.) The GPS tracking system is alerted if the bicycle moves,
and police can track the bicycle’s movement in real-time. (PSI, pp.3, 62, 64, 65.) In this
case, police were alerted to the movement of the George’s Cycles bait bike, which was
valued at over $1000 and locked with a cable. (PSI, pp.3, 62–66.) The police located
the bait bike in Mr. Floreani’s possession. (PSI, pp.3, 58, 62–65.) Mr. Floreani explained
that he stole the bicycle so he could sell it to buy food and cigarettes. (PSI, p.3.)
Mr. Floreani was homeless. (PSI, p.3.)
Pursuant to a plea agreement, Mr. Floreani pled guilty to grand theft. (R., p.29;
Tr. Vol. I,2 p.23, Ls.5–19.) The State agreed to recommend a withheld judgment and
probation, provided, among other things, that Mr. Floreani participated in the
presentence investigation and made all court appearances. (Tr. Vol. I, p.8, L.8–p.9, L.6.)
The district court accepted Mr. Floreani’s guilty plea. (Tr. Vol. I, p.24, Ls.7–18.)
Unfortunately, Mr. Floreani failed to appear at the sentencing hearing, and thus
the State was no longer bound by the plea agreement. (R., pp.31–32; Tr. Vol. I, p.29,
Ls.17–22, p.33, Ls.14–20.) After Mr. Floreani was arrested, the district court held
another sentencing hearing. (Tr. Vol. I, p.29, Ls.21–22.) The State recommended seven
years, with two years fixed, with the district court retaining jurisdiction. (Tr. Vol. I, p.33,

Citations to the PSI refer to the ninety-eight page electronic file titled “Floreani 43223
psi.”
2 There are two transcripts on appeal. The first, cited as Volume I, contains the entry of
plea and sentencing hearings. The second, cited as Volume II, contains the rider review
hearing.
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Ls.14–20.) Mr. Floreani’s counsel asked the district court to consider the original plea
agreement and place Mr. Floreani on probation. (Tr. Vol. I, p.35, Ls.22–24.) The district
court imposed a sentence of ten years, with three years fixed, and retained jurisdiction.
(Tr. Vol. I, p.41, L.24–p.42, L.6.) The district court entered a Judgment of Conviction
and Order Retaining Jurisdiction. (R., pp.36–39.)
At the rider review hearing, Mr. Floreani requested that the district court place
him on probation or, in the alternative, reduce the fixed portion of his sentence to one
year. (Tr. Vol. II, p.18, Ls.12–13, p.18, L.24–p.19, L.3.) The State recommended
relinquishment. (Tr. Vol. II, p.10, Ls.13–15.) The district court3 relinquished jurisdiction,
but reduced Mr. Floreani’s sentence from ten years, with three years fixed, to six years,
with two and one-half years fixed. (Tr. Vol. II, p.28, Ls.1, 21–25.) The district court found
that the original sentence was “too harsh for the crime committed” and Mr. Floreani’s
“circumstances, his prior record, and his substance abuse issues.” (Tr. Vol. II, p.28,
Ls.17–20.) The district court entered an Order Relinquishing Jurisdiction, Reducing
Sentence, Imposing Sentence, and Commitment. (R., pp.47–49.)
Mr. Floreani filed a timely notice of appeal from the district court’s order
relinquishing jurisdiction. (R., pp.51–52.)
ISSUE
Did the district court abuse its discretion when it relinquished jurisdiction?

The Honorable Mike Wetherell presided over the sentencing hearing, and the
Honorable Samuel A. Hoagland presided over the rider review hearing.
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ARGUMENT
The District Court Abused Its Discretion When It Relinquished Jurisdiction
The district court’s decision whether to retain jurisdiction and place the defendant
on probation or relinquish jurisdiction is reviewed for an abuse of discretion. State v.
Brunet, 155 Idaho 724, 729 (2013); see also I.C. § 19-2601(4). “A court’s decision to
relinquish jurisdiction will not be deemed an abuse of discretion if the trial court has
sufficient information to determine that a suspended sentence and probation would be
inappropriate.” State v. Hansen, 154 Idaho 882, 889 (Ct. App. 2013).
In this case, Mr. Floreani submits that the district court abused its discretion by
relinquishing jurisdiction. Although Mr. Floreani refused to program on the rider, he
demonstrated an ability to succeed if placed on probation. For example, Mr. Floreani
had the support of his parents, who noted that he was ready to make “some real
changes” in his life. (PSI, p.96.) Mr. Floreani also had arranged for housing through
Rising Sun Sober Living. (PSI, p.98.) Further, he had plans for employment through
Gem State Staffing and Labor Ready. (Tr. Vol. II, p.20, Ls.16–20.) In addition,
Mr. Floreani was committed to a drug-free lifestyle. (Tr. Vol. II, p.20, Ls.20–21.) He
wanted to continue the Cognitive Self-Change program and Relapse Prevention Group.
(Tr. Vol. II, p.20, L.22–p.21, L.2, p.22, Ls.19–22.) This new positive outlook was a
drastic improvement for Mr. Floreani, who was homeless and struggling with drug
addiction prior to the instant offense.4 (PSI, pp.8, 11–13, 24–25, 30.) Despite the fact

In the PSI, Mr. Floreani reported that he used marijuana and methamphetamine daily
and bath salts weekly. (PSI, pp.11–13.) The GAIN-I Recommendation and Referral
Summary (GRRS) found that Mr. Floreani reported symptoms to meet the lifetime
criteria of amphetamine dependence. (PSI, pp.24–25.) The GRRS recommended Level
III Inpatient/Residential Treatment. (PSI, p.31.)
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that Mr. Floreani refused to program, he made some significant changes in his life and
had the ability to succeed on probation.
Other factors demonstrate that probation was appropriate for Mr. Floreani. The
bait bike theft was Mr. Floreani’s first felony conviction. (PSI, p.5.) While on the rider,
Mr. Floreani received no formal disciplinary sanctions and only one informal sanction.
(PSI, p.83.) In fact, the APSI provided that Mr. Floreani had “promise as a good role
model for the Therapeutic Community” until he refused to program. (PSI, p.83.) He
“showed some great potential in [Cognitive Self-Change] along with a willingness to
change.” (PSI, p.84.) The Therapeutic Community Discharge Summary noted that
Mr. Floreani was “charismatic, smart, and has a way with words—all of which could
come together to possibly give him a successful life,” but he failed to take advantage of
the rider program. (PSI, p.89.) Mr. Floreani recognizes that his issues with the rider
program are no excuse for his refusal to program, but, even without his full participation
in the program, Mr. Floreani had the tools and resources for success on probation.
In summary, Mr. Floreani submits that the district court abused its discretion by
relinquishing jurisdiction. In the alternative, Mr. Floreani contends that the district court
should have further reduced the fixed portion of his sentence to one year as the original
sentence was “too harsh” based on the nature of the offense and Mr. Floreani’s
circumstances. (Tr. Vol. II, p.28, Ls.17–20.)

5

CONCLUSION
Mr. Floreani respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that the district court’s order relinquishing
jurisdiction be vacated and his case be remanded to the district court for a new rider
review hearing.
DATED this 2nd day of November, 2015.

__________/s/_______________
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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